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29 January 2021 

 
Dear Mr McGill 
 

Notice under section 24 of the Scotland Act 1998 
Committee on the Scottish Government Handling of Harassment Complaints 

 
I write in response to the Notice under section 24 of the Scotland Act 1998 dated 22 

January 2021 which you served on me as a representative of the Crown Office and 
Procurator Fiscal Service (COPFS) on behalf of the Scottish Parliament’s Committee on 
Scottish Government Handling of Harassment Complaints (the Committee). You set a 

deadline on this notice of seven days. 

As I explained in my letter dated 10 November 2020 to the convener of the 
Committee, the material held by COPFS in relation to the criminal investigation and 
prosecution of Alex Salmond, as in any case, was obtained and is held by COPFS for 

that sole purpose. I also explained that for COPFS to process or disclose that material 
there required to be a legal basis and that Section 23 of the Scotland Act 1998 could 

provide such a basis in  the event that the Committee sought to recover any data held 

by COPFS. 

In applying the law as set by both the Scottish and United Kingdom parliaments, 
COPFS has the responsibility of protecting and respecting the sensitive and personal 

nature of the information it holds, and is keenly aware of the trust that is placed in 
police and prosecutors by those who come forward to complain of a crime or otherwise 

to provide evidence in support of a criminal investigation and prosecution.  

It is vitally important that people who believe that they have been the victim of crime, 

and those who can provide evidence as witnesses to crime, feel able to come forward 
to report that to the police in the confidence that they will be treated with respect, 
sensitivity and confidentiality by the police and COPFS. In order to protect that public 

confidence and trust, COPFS must process the information it holds carefully, 

thoughtfully and lawfully.  

In my said letter dated 10 November 2020, in which I explained that an application 
under section 23 of the Scotland Act could provide a legal basis for the Crown to 

provide the committee with information it holds, I also explained that COPFS cannot 
simply produce any document on receipt of a section 23 requirement from the 
Committee. Instead Crown Counsel, on behalf of the Lord Advocate, needs to consider 
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whether producing the document sought would be contrary to the public interest in 

accordance with section 23(10) of the said Act. 

In making such an assessment Crown Counsel must consider the relevant public 
interests, including, but not limited to, the relevance of the document to the work of 

the Committee, the interests of the owner of the document or anyone named in it, and 
the public interest in maintaining trust and confidence as I have described above. Each 

document needs to be considered on its own merits. 

Crown Counsel has now considered your notice and, as in all matters, has acted with 
impartiality and fairness to apply the law, and the public interest test, professionally 

and independently. 

In terms of the Notice, the Committee has asked COPFS to produce two classes of 
documents which it holds. I will now address each of those classes of documents 

separately in the order in which they appear in the Notice. 

1. Any text or WhatsApp communications between Ms Ruddick, Chief 

Operating Officer of the Scottish National Party and members of the 
Scottish Government, Scottish Government civil servants and Scottish 
Government Special Advisers during the time frame of August 2018 to 

January 2019 and relevant to the Committee's Inquiry, including the 

Judicial Review by Alex Salmond, former First Minister. 

In compliance with this part of the notice COPFS has reviewed all such messages which 
it has in its possession including those which were not disclosed in the criminal 

proceedings against Mr Salmond. 

Any messages outwith the time frame specified in the Notice, namely 1 August 2018 to 

31 January 2019 have been disregarded. Further, any messages which involve persons 
who are not members of the Scottish Government, Scottish Government civil servants 

and Scottish Government Special Advisers have also been disregarded. In that regard, 
I have interpreted the Notice as meaning individuals who were in post in those 

specified roles during the time frame specified in the Notice of August 2018 to January 

2019.   

 
 
 

 
 

 
 

 
All other messages sent by other members 

of the chat group have been disregarded. 

Finally, any messages which were patently irrelevant to the Committee’s Inquiry, 
including those which were clearly of a personal nature, and on no view could have any 

bearing on the Committee’s remit, have also been disregarded. 
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In an effort to assist the Committee I have sought to differentiate communications 
between Ms Ruddick and other individuals in a way which allows the Committee to 
understand the context of conversations but which does not compromise the 

entitlement of anyone involved to have their identity protected. In short, the 
background to the messages are colour coded based on the identity of the other party 

to the messages. 

As I indicated above, COPFS takes its responsibilities to victims and witnesses 

seriously, and in particular for current purposes our duty to maintain their confidence 
and trust by manging the data they provide to us lawfully, sensitively and 

confidentially. Having carefully considered this matter, including the rights of the 
individuals involved, Crown Counsel has decided that there is not an overriding public 
interest which would justify COPFS departing from our obligation to comply with this 

statutory notice from the Scottish Parliament in order to assist the important work of 
the Committee. However, the fact remains that these are private messages. Whilst I 

recognise and appreciate that it is a matter for the Committee, I would respectfully 
request that the Committee gives careful consideration as to whether or not it is 

appropriate and in the public interest for such private messages to be published. 

2. Documents relevant to the circumstances in which details of complaints 

under the Scottish Government procedure on sexual harassment 
complaints was leaked to the Daily Record newspaper in August 2018, 
following the investigation by the Scottish Government and preceded by 

the judicial review by Alex Salmond.  

As I am sure that the Committee will appreciate, the leak of details of the complaints 

was not a material consideration for COPFS in the investigation and conduct of the 
criminal proceedings. As such, it is not something for which we had a readily available 

record of any documents which may fall under this part of the Notice and which may be 
relevant to the Committee’s Inquiry. In the short time available since service of the 

Notice a review has been carried out of all of the records that we hold to identify any 

documents which may be covered by this part of the Notice. 

With respect to those involved in drafting the Notice it is not immediately apparent to 
COPFS what exactly the Committee were looking for in this regard and we have 

accordingly taken a broad approach to identifying such documents. 

Eleven documents, or groups of documents, have been identified which meet the 

requirements of this part of the Notice as it has been interpreted. Those  documents 
which have been identified required to be redacted to remove any information which 
may lead to the identification of the complainers and also in relation to material which 

was not covered by the notice or was patently not relevant to the Committee’s Inquiry. 

The redacted copies of said documents are produced at Annex B to Annex L inclusive. 

I have appended an index of the documents which are attached for ease of reference. 

I hope that this is helpful. 

Yours sincerely 

Kenny Donnelly 

Procurator Fiscal, High Court 

[Redacted]
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NOTICE UNDER SECTION 24 OF THE SCOTLAND ACT 1998 
REQUIREMENT UNDER SECTION 23 OF THE SCOTLAND ACT 1998 TO PRODUCE 
DOCUMENTS TO THE COMMITTEE ON THE SCOTTISH GOVERNMENT HANDLING 

OF HARASSMENT COMPLAINTS 
 

INDEX OF DOCUMENTS PRODUCED BY COPFS 
 

1. ANNEXE A       
 

      

 

2. ANNEXE B ICO – COPFS email chain dated March 2020 and two 

attachments 
• Closing Letter to L&M 

• Closing Letter to SG 

3. ANNEXE C Email chain – Nicola Richards dated 28/29 August 2018 

 

4. ANNEXE D Email chain - Judith Mackinnon dated 30 August 2018 

 

5. ANNEXE E  

 

6. ANNEXE F Email chain – Judith Mackinnon 28 September 2018 
 

7. ANNEXE G  
 

8. ANNEXE H Email from Judith Mackinnon dated 28 September 2018 
 

9. ANNEXE I Email from Judith Mackinnon dated 28 September 2018 
 

10. ANNEXE J Letter from Levy & McRae to Permanent Secretary dated 
27 August 2018 

11. ANNEXE K Email enclosing letter from Levy & McRae to Permanent 
Secretary dated 27 August 2018 

 

12.  ANNEXE L 
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